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To revise, not reflect, the status quo
to broaden, guide, and illuminate the practitioner’s path
through legislating by the fourth branch of government.



Executive Branch Agency Rulemaking…

You don’t have a law until the agency tells you that you have a 
law. And you don’t know what a law means until they tell you 

what it means. Agencies do both via rulemaking.



Executive Branch Agency Rulemaking…

For every one page of broad legislature made law, 
agencies make ten pages of highly detailed administrative law.



Executive Branch Agency Rulemaking…

What the legislature giveth, an executive agency can taketh 
away, and what the legislature wouldn’t give you,

an executive agency might.



Executive Branch Agency Rulemaking…

“The execution of laws is more important than
the making of them.”
—Thomas Jefferson
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foundaTional definiTions

(3) “Agency” means a state board, authority, commission, institution, 
department, division, office, officer, or other state entity that is autho-
rized by law of this state to make rules or to adjudicate. The term does 
not include the Governor, the [Legislature], or the Judiciary. 

(30) “Rule” means the whole or a part of an agency statement of general 
applicability that implements, interprets, or prescribes law or policy or 
the organization, procedure, or practice requirements of an agency and 
has the force of law. The term includes the amendment or repeal of an 
existing rule. 

(31) “Rulemaking” means the process for the adoption of a new rule or 
the amendment or repeal of an existing rule.

“Revised Model State Administrative Procedures Act,” National Conference of 
Commissioners on Uniform State Laws (July 9–16, 2010) https://www.uniform-
laws.org.
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why a manual on exeCuTive branCh 
agenCy rulemaking?

inTroduCTion & overview

While some practical training exists about influencing lawmaking by 
the legislative branch of state government1, very little, if any, practice 
guidance has been developed for successfully influencing lawmaking 
by the executive branch of state government. As you proceed through 
this primer, the highly technical side of the agency legislating process 
gradually will come together. But let us begin your training simply by 
answering the question, Why a Manual on Executive Agency Rulemaking?

Chris Micheli, as a contract lobbyist, and Robert Guyer, as in-house 
staff for government and business, have seen that too often managers, 
especially in the “C-suites2,” do not grasp the significance of executive 
agency rulemaking. They presume that once the statute is enacted the 
heavy lifting is done. All that remains is for the executive agency to fill 
in details necessary to implement the legislature’s direction. This view is 
woefully and dangerously mistaken. They are mistaken first because for 
every page of broad legislative law an agency may promulgate ten pages 
of detailed administrative law. In other words, 90 percent of the body of 
law regulating your principal(s) is written by executive branch agencies.

Further, agency experts have their own ideas about fixing a problem; 
they may object to legislative political deals watering down their tech-
nical solutions; and, they may intend to fix statutory shortfalls in the 
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rulemaking process. Agencies can effectively rewrite legislation in part 
because of the, albeit rebuttable, judicial presumption of agency cor-
rectness and because of judicial and legislative deference to the con-
stitutionally coequal executive branch. The other part is both branches 
concede to the almost inarguable superior technical expertise residing 
within executive branch agencies.

Agencies make administrative law to implement statutory law, that is, 
law as enacted by the legislature. They do this in several ways. First, 
they make unofficial law which is law by custom, as for example how 
agencies enforce administrative laws. Bob as an agency inspector and 
later as a compliance manager for an electric utility found that a reg-
ulated party generally will do what an agency requests without formal 
agency enforcement. Similarly, agency-published guidance documents 
and policy, while not legally enforceable, in practice also become unof-
ficial laws. This is because both regulator and regulated know, as we 
explain in Chapter 7, Post-Rulemaking that “the process is the punish-
ment.” Just the threat of being forced into an agency’s bureaucratic pro-
cess may be enough to elicit voluntary compliance.

Agencies also make entity-specific private law as when they issue a 
permit to operate a facility with provisos tailored to the permittee’s 
operations or site conditions. They may impose for good cause addi-
tional requirements for a particular licensee to practice a profession. 
Private law also becomes administrative law when to settle litigation an 
agency agrees to promulgate rules. We touch upon this in Chapter 6, 
Rule Adoption, section, “Triggers to Motivating Agency Rulemaking,” 
subsection, “Sue and Settle.”

Agencies make decreed law when they issue a declaratory decree (called 
a declaratory judgment or declaratory order) interpreting how a law or 
application thereof impacts a party’s set of facts. While a particular 
decree binds only the department and petitioner asking for it, the decree 
becomes precedent for future agency actions.

Agencies also make adjudicatory law when they administratively rule on 
a specific regulated party’s case. Adjudication may be done internally by 
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staff, by an in-house hearing officer, or by an administrative law judge 
working for the state’s division of administrative hearings.

Case law is binding law made by the judicial branch in settling agency 
litigation. And attorney general advisory opinions, while not binding, are 
persuasive authority for the courts and agencies.

And finally, agencies make administrative legislative law, that is, regu-
lations or rules. Rather than ending a process, a statute initiates a con-
stitutional process, that is, agency adoption of administrative laws to 
implement legislative laws. This type of lawmaking is the topic of this 
manual.

Some readers may find odd the idea that agencies like legislatures can 
legislate. But agencies do legislate using authority given to them by the 
legislature. This is called delegated legislative authority. Details are incre-
mentally explained as we proceed.

exeCuTive branCh agenCies

Executive branch agencies in terms of money, staff numbers, and author-
ity dwarf the rest of the executive, legislative, and judicial branches 
combined. While the legislative, executive, and judicial branches pursu-
ant to the federal and state constitutions are coequal, in functional reality, 
the disproportionate size, power, wealth, and reach of the administra-
tive state is so substantial that, since the 1930s, it has been called “the 
headless fourth branch of government.”3

And, to support the administrative state, taxpayers invest billions of dol-
lars per year to employ and equip millions of state government workers.4 
Each state has from dozens to hundreds of regulatory agencies, depart-
ments, boards, and commissions that implement public policy and adopt 
and enforce regulations using legislatively delegated authority. For exam-
ple, as of this writing, California has 235 agencies employing 235,000 
state workers that promulgate roughly 600 regulations each year. The 
single largest state agency of which we know employs 20,000 staff.
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The reach of the administrative state is enormous. Former Illinois Gov-
ernor Dan Walker observed, “Most of the people in the state of Illinois, 
and I think this is true across the country, are much more affected in 
their daily lives by operation of the administrative and executive part 
of government than they are by 90 percent of the bills [of] the General 
Assembly.”5

Agencies are the face of the executive branch to the public, legisla-
ture, and courts. In many ways, agencies are the executive branch with 
the Governor as an actual or nominal head. As we proceed through 
the pages of this manual, you will see why the term headless and fourth 
branch aptly describes the administrative state.6

As in legislative lawmaking, so too in executive agency lawmaking, you 
are employed to protect your principal, its mission, livelihoods of its 
personnel, and wellbeing of its customers and owners. Let us begin our 
training in executive agency lawmaking by outlining its similarities and 
differences from legislative advocacy.

similariTies and differenCes beTween 
legislaTive and regulaTory ProCesses

How different, if at all and how much, is regulatory agency advocacy 
from legislative advocacy? From our perspective, both forms of lobby-
ing are conceptually quite similar: legislative advocacy is lobbying for or 
against legislation at the legislative branch, while regulatory advocacy is 
lobbying for or against regulations at the executive branch.

And as to lobbying practice, the role of the lobbyist also is similar in 
both. For example, your best lobbyist will have subject matter expertise 
regarding the regulations in question, as for example that which Chris 
possesses in tax related matters; he or she will have important contacts 
and trust-based relationships with key agency and legislative personnel; 
and, he or she will possess solid advocacy skills, both written and ver-
bal.
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However, despite similarities of concepts and practice, there are huge 
differences7 between the formal processes of enacting legislation versus 
adopting regulations as illustrated by this chart.

Process Distinctions: Legislative vs. Regulatory

Legislative Regulatory
Designed for political, policy solu-
tions

Designed to implement statutes, 
technical solutions

Limited by Constitutions, leader-
ship, politics, state revenues, maybe 
Governor, seldom courts

Limited by Constitutions; authoriz-
ing & enabling laws, APA; Gov-
ernor, legislature, appropriations, 
judicial & administrative courts

Actions often irrational, unpredict-
able, technically fact-free, politically 
logical

Actions rational, predictable, predi-
cated on law, facts, policy

Politics at every level, except 
non-political chamber staff

Politics at top managers, legislative 
liaisons

Liable to voters, caucus, donors, 
Governor, seldom courts

Liable to legislature, Governor, 
courts

Longevity: to next election
Longevity: career civil service are 
job tenured; non-civil service at 
pleasure of Governor

Driven by self-interest, party & 
personal politics, biases, hidden & 
overt agendas, available revenue, 
supporters, donors, interest groups

Driven by agency mission, public 
strategic plan, technical & legal 
experts, facts, law & budget, best 
technical practices, biases

Lawmakers motivated by what they 
hear and feel, less what they read; 
often scant legislative record.

Agencies motivated by what they 
read, less by what they hear; exten-
sive rulemaking record.

The impacts of politics also are quite different between the legislature 
and agencies. Legislative lobbying is greatly influenced by politics and 
political players. For example, in the legislature, a lobbyist is no better 
than the principal(s) he or she represents. Or a lobbyist might lever-
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age being the chair’s “drinking buddy” into defeating or unfavorably 
amending a bill. And taking a client to dinner with a lawmaker is a 
“wow” factor that clients will pay for. (The ins and outs of contract lob-
byists and optimizing their services are discussed in detail in Winning 
with Lobbyists, Professional edition, book five in the Insiders Talk series.)

Much less so in the agency. Agency staff are interested mainly in the 
facts and law necessary to achieve the agency’s mission statement. And 
the career civil service system, which covers most agency employees, is 
intended in part to keep politics out of agency decisions. This system 
ensures that agency staff seldom lose their jobs even for cause.

Agencies do not care about whose clients are whose, who lobbyists drink 
with, or having supper with lobbyists or their clients. And few lobby-
ists have backgrounds sufficient to discourse with an agency Ph.D., for 
example, as to how many microcuries of radium per liter of water is safe 
to drink. Politically, procedurally, and technically the legislature and 
agencies are very different environments. To illustrate, in chapter 2 you 
will read of the agency staffer who told Bob that if his principal makes 
a bad product then it just needs to go out of business. Annoying as that 
staffer’s dismissal of 1,300 jobs was, in agency thinking, he was fully 
correct in his statement.

why rulemaking is imPorTanT

The easiest way to look at it is that, when a statute has been enacted, it 
does not mean the lawmaking battle is over. In fact, the statute is more 
like the starter’s gun in an agency rulemaking marathon. It is a race 
that offers participants opportunities to kill, amend, limit, or expand 
the impact of a legislatively mandated regulatory scheme, albeit one 
yet to be developed. Moreover, if you were successful in getting your 
statute enacted, you now have to refight your legislative opposition to 
keep it from using agency inaction, unfavorable rulemaking, or hostile 
administrative adjudication to take away your legislative win and give 
it to your opponents.
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Inaction happens but infrequently. Realistically, the agency has two 
ways to affect your statute: quasi-judicially and quasi-legislatively. 
“Quasi” means that the judicial branch can undo executive agency 
judicial or legislative action. Quasi-judicial means an agency by its own 
decree can interpret and enforce laws under its jurisdiction (i.e., they 
are acting like a judicial branch). Quasi-legislative means an agency 
can adopt or amend regulations (i.e., they are acting like the legislative 
branch). The topic of agency judicial decrees is the subject of adminis-
trative law taught in many law schools. The practice of making admin-
istrative rules is the topic of this manual. 

Similar to the rules for the legislative process, a state’s regulatory pro-
cess is a world of its own with separate rules and procedures. And, just 
like in the legislative process, an effective regulatory advocate needs to 
know the rules and the players. The players likely will be the same as 
those you encountered in the legislature, friends and foes. They will 
petition the agency hoping it will give them more or take away what 
the legislature gave you.

Key differences between legislative branch lawmaking and executive 
agency legislating are that with agencies: generally there are fewer play-
ers, more rules formal and informal, and—as the last step in the reg-
ulatory process—agencies, not lawmakers, are first in importance to 
regulated entities.

overview of ChaPTers To Come

Chapter 1, Policy: Constitutional Foundations of U.S. Agencies and the 
Administrative Process overviews the legal system which you will nav-
igate, explains the political philosophy and necessity behind executive 
branch agencies, and touches upon dangers that the administrative state 
poses to American constitutional protections. 

Although regulations in a sense are inferior to statutes in terms of hier-
archy of laws, rules and regulations are nonetheless laws themselves. 
Inferiority stems in part from agencies not at this time having prison or 
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the death penalty in their catalogue of agency-imposed punishments. 
Only statutory violations prosecuted by the attorney general include 
these. In most cases in our view that inferiority of distinction is not 
meaningful.

Chapter 2, The Agency Model summarizes agency organization, power 
and actions and first introduces the reader to agency rulemaking start-
ing with a state’s Administrative Procedure(s) Act (APA) that guides 
the rulemaking process.

Chapter 3, Administrative Procedure(s)Act discusses in detail the Revised 
Model State Administrative Procedures Act8 (RMSAPA). The RMSAPA 
is the template for most basic state administrative procedures and sev-
eral states have adopted it as their APA. Advocates should be aware 
of the nuances of their state’s APA guaranteeing opportunities to be 
informed, observe, and participate in agency rulemaking activities. 
Application of the APA will be discussed in detail in Chapter 6.

Chapter 4, Setting the Stage for Executive Agency Lobbying starts you on 
a credibility building offensive with agency staff. If staff trust you, they 
may listen to you. And, if they listen to you, they may come to under-
stand you. And, if they come to understand you, they may become more 
inclined to do what you want. The trust and the credibility that follow 
are foundational to working successfully with both the legislature and 
with agencies.

Chapter 5, Lobbying Internal and External Influences on the Rulemaking 
Proceeding, especially section, “Who Are the Influencers That Advo-
cates May Enlist in Affecting Rulemaking?” discusses 16 potential 
influencers you may have to contact in your lobbying campaign. Sec-
tion, “Lobbying Staff Checklist” guides you in implementing an effec-
tive lobbying visit with staff.

Chapter 6, Rule Adoption, the longest chapter in the book, details the 
formal rulemaking process and your participation in it. The rule adop-
tion process discussed in Chapter 6 proceeds along the path outlined in 
Chapter 3. The APA directs each procedural step an agency must take 
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in the rulemaking process beginning with public notice of the proposed 
rulemaking.

Chapter 7, Post-Rulemaking describes administratively challenging an 
unfavorable rule. Section, “The Process Is the Punishment” describes 
agency use, and at times abuse, of power against regulated parties who 
challenge them administratively or judicially.

Chapter 8, What You Should Learn, Accept and Challenge on Agency Reg-
ulatory Enforcement and Adjudications offers advice on responding to 
agency prosecutions such as those described in Chapter 7. While Chris 
and Bob have little meaningful experience litigating administrative 
matters, we strongly believe that advocates should know enough about 
the topic to offer their principals good initial cautionary advice. The 
chapter is guest written by a multi-state administrative litigator with 
decades of legal experience having challenged hundreds of government 
actions at the state, federal, and international levels. Some Insiders Talk 
contributors risk professional and personal repercussion making neces-
sary his anonymity.

With this introduction answering the why of this practice manual and 
overview of the chapters that follow, we launch into establishing you 
as an effective influencer in the agency rulemaking process. Our first 
building block is Chapter 1, Policy: Constitutional Foundations of U.S. 
Agencies and the Administrative Process. It gives you the big picture of 
agency powers, how agencies use them including delegated legislative 
authority, and the reach of the administrative state.




