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C H A P T E R  6

engaging a ConTraCT lobbyisT 

Successfully engaging a contract lobbyist requires you clearly state to 
your contractor mutual expectations. Failure to make expectations clear 
may undermine a valuable working relationship if and when unmet 
presumptions substitute for unstated expectations. Mutual expectations 
are enumerated in your engagement documents.

engagemenT doCumenTs

The package consists of:

1. Letter of Engagement;

2. Scope of Work;

3. Principal-Lobbyist Understanding of Relationship;

4. Contract Lobbyist Performance Evaluation; and

5. Principal ’s Representative Performance Evaluation. 

Appendix 3, Letters of Engagement, contains sample letters of engage-
ment, both for a short-term task and for a longer engagement. 
Appendix 4, Scope of Work, describes goals and objectives of the lobby-
ist’s employment. Appendix 5, Principal-Lobbyist Understanding of 
Relationship, (“Understanding of Relationship”) lists mutual, business 
related expectations between client and lobbyist.



Insiders Talk: Winning with Lobbyists Professional Edition

102

Appendices 6 and 7 are Contract Lobbyist Performance Evaluation and 
Principal ’s Representative Performance Evaluation, respectively. These 
evaluations clearly state for the lobbyist and you, the principal’s rep-
resentative, mutual job performance expectations. Regularly referring 
to these evaluations during the engagement helps both you and the 
lobbyist to “take the temperature” of the current state of your relation-
ship and provides an opportunity to correct problems, if any. At end of 
session, these evaluations help you to determine whether you and your 
lobbyist want to work together for another year and, if you do, how to 
improve your working relationship. 

Although some organizations insist on contracts, as you read on you 
will see why contracts are unnecessary. The appendices establish the 
appropriate client-lobbyist relationship. Your legal counsel determines 
document suitability and adapts them to your needs.

ConTraCTs are noT neCessary

Because contracts between clients and contract lobbyists are unenforce-
able, at least for all practical purposes, I prefer engagement documents 
rather than contracts. So why are lobbying contracts well-nigh unen-
forceable in a court of law? Below I discuss just a few of many reasons. 

First, compelled testimony from those who can best prove whether 
a lobbyist did his or her job, namely lawmakers, is unavailable. A 
Washington, D.C litigator explains, “Because of legislative immunity 
and public policies, it’s nearly impossible to depose a legislator or his 
staff in a private civil suit. Judges have broad discretion in quashing 
deposition and witness subpoenas.”105 

Second, neither lobbyists nor their clients should expect much sympa-
thy from a judge or jury. A major-league lobbyist comments, “Usually 
anything in our business will settle out [of court] since a judge or a jury 
really doesn’t have empathy for a lobbyist or people paying to influence 
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government. Again, they don’t go to trial — too hard for a judge or jury 
to understand what we do or why we get paid for what we do, especially 
the amount.”106 

Third, neither lobbyist nor principal wants the negative publicity from 
enforcing a lobbying agreement. A senior California lobbyist says, “The 
only instances that I know of clients suing their lobbyists or the other 
way around is lobbyists suing their clients for breach of contract when 
the client wants to get out of the contract and go a different direction. 
I’ve seen this a couple of times but it’s never gone to trial. They always 
settle because it would damage both of their reputations.”107 And if lit-
igation would expose possible illegal behavior, impact on the lobbyist’s 
marketability could be substantial. 

rein in your law deParTmenTs

Among the cons of hiring lawyers as lobbyists is lawyers sue their cli-
ents, potentially bringing media attention thereby complicating the 
lobbying effort. The general public’s hearing about principal-lobbyist 
litigation would rekindle historic fears, “If any of the great corporations 
of the country were to hire adventurers who make market of themselves 
in this way, to procure the passage of a general law with a view to the 
promotion of their private interests . . . the moral sense of every right-
minded man would instinctively denounce the employer and employed 
as steeped in corruption and the employment as infamous.”108 

Litigating a lobbying contract undermines plaintiff ’s and defen-
dant’s legislative influence, reputation, and long-term capital well- 
being. From my perspective as a lawyer-lobbyist the following media 
report, while making a kind of purely legal sense, politically is utterly 
incomprehensible, 

Tesla Motors is headed to arbitration over $13,000 in fees its 
Phoenix lobbyists say they are owed for their unsuccessful efforts 
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at expanding the automaker’s sales in Arizona . . . Tesla owed 
$13,500 on a contract that was supposed to run from February 
through June, according to Pivotal’s case, which was filed in 
September. For its part, Tesla admits it owes $4,500 . . . 109 

Going to court is bad for everyone including principals, lobbyists, law-
makers, staff, agencies, and special interests that conceivably could be 
dragged into litigation or even worse media reporting. Because there 
are so many potential ill consequences, lobbying contracts in practice 
are almost never enforced, and so I exclude them from this book. 

Instead of contractual documents, Understanding of Relationship pro-
vides foundation for the business portion of the lobbying agreement. 
It is an aspirational device envisioned to optimize client-lobbyist syn-
ergism, collegiality, and mutual satisfaction. It expressly does not incor-
porate offer-acceptance, consideration, or intent to bind legally either 
lobbyist or principal. 

seleCT elemenTs of The PrinciPal-lobbyist 
Understanding of relationshiP

Understanding of Relationship contains thirty-eight paragraphs. Below 
is some thinking behind a few key ones:

2.1 Lobbyist’s representation. The lobbyist represents the principal 
only. This paragraph forecloses coalition members calling the lobbyist 
to chit-chat, asking questions unrelated to representation, and con-
fusing the lines of communication between lobbyist and principal’s 
representative. 

2.4 No guarantee of outcome. No lobbyist can guarantee a favorable 
legislative result; there is just too much volatility in the process and too 
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many moving parts for a client to reasonably expect a specific outcome. 
Former Congressional senior staffer Kelly Johnston said regarding lob-
byists, “He knows that lobbying is a lot like hitting a baseball — even 
the best sluggers get on base only once every three times or so.”110 

3.4 Substitution of lobbyist. This paragraph ensures the lobbying firm 
may not unilaterally substitute a lobbyist whom the client wouldn’t want 
in place of the lobbyist the client originally thought it had hired. This 
can become a problem when the client thinks it hired an attractive 
member of the firm such as the “rainmaker,” only to discover later the 
firm intended all along to substitute another member of the firm once 
the rainmaker made the sale and the engagement had become final.

4.2 Change in lobbyist’s position. The client needs to know, for exam-
ple, if a key legislative player blackballs the lobbyist and thereby makes 
the lobbyist a liability to the principal rather than an asset. To illustrate, 
a thirtyish Lobby School participant told her class the following story,

I was lobbying in Austin and during a meeting with other parties 
an older male lobbyist kept calling me ‘missy.’ I repeatedly asked 
him to stop calling me ‘missy,’ but he continued to do so for the 
rest of the meeting. About two weeks later, I was walking in the 
Senate when the President Pro Tem approached me and said, 
‘We heard how that lobbyist spoke to you. He will get nothing 
from the Senate for the rest of this session.’ 

She did not know whether this lobbyist disclosed to his clients that he 
now could do almost nothing for them. 

5.1 Confidentiality. Confidentiality agreements usually are not part 
of lobbying engagements because the process of legislation is built 
upon transparency, disclosure of relevant information, and scrupulous 
honesty. If the legislature wants relevant information, the lobbyist and 
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client are going to provide it. If they refuse to provide it, then they are 
devalued by lawmakers and legislative staff as poor sources of informa-
tion, of limited utility to the process of making laws, perhaps technically 
accurate but not totally forthright, and perhaps liars by omission. 

Further, a fundamental principle of American lawmaking is, “A popular 
government without popular information, or the means of acquiring 
it, is but a prologue to a farce or tragedy; or perhaps both.”111 While 
there are evidentiary privileges, in a judicial context the law has long 
demanded everyman’s knowledge: “In its pursuit of truth and justice, 
the American judicial system has long relied on the principle that the 
public ‘has a right to every man’s evidence.’ To this end, courts rely on 
a strong presumption against recognizing evidentiary privileges.”112

Just as courts expect access to information, legislators expect to receive 
the information they consider relevant to making laws. Accordingly, a 
client should not expect confidentiality as to principal-specific informa-
tion when that information might impact the legislature’s delibera-
tions. And for this reason I purposely exclude confidentiality from the 
Understanding of Relationship.

I also do not include a noncompete agreement. Such agreements usu-
ally are not legally enforceable.113 This would be especially so when 
impeding a critical service, such as lobbyists assisting the public in 
exercising First Amendment rights.

6.1 Duration of relationship . The short duration of the engagement 
makes unnecessary the lobbyist padding the initial fee. “Padding
” means  building  raises  into  the initial  fee expecting  the client  to 
resist  future  pay increases . The limited  time frame  allows  client  and 
lobbyist  to  adjust  fees  periodically , as  appropriate  to  current 
conditions. 

6. 3 Termination of Relationship. The lobbyist or client may terminate 
the relationship at any time with a 30-day notice. If your relationship 
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isn’t working, end it as soon as possible. Otherwise, you may grow to 
dislike each other and end up working at cross purposes. 

7.4 Review of performance. The Contract Lobbyist Performance 
Evaluation and Principal’s Representative Performance Evaluation make 
clear respective responsibilities, smooth over interaction with your lob-
byist, and provide an end-of-session platform for determining if the 
relationship will continue and, if so, for improving it.

9.1 Fixed-fee. A fixed-fee includes every expense normally associated 
with a lobbying effort. Extraordinary expenses, such as hiring external 
experts or subcontracting with other lobbying firms, are not part of 
the fixed-fee. For now suffice to say fixed-fee rewards the lobbyist for 
solving the client’s problems quickly thereby maximizing the lobbyist’s 
return on dollars achieved per unit of time invested. Dollar-per-hour 
on the other hand, rewards the lobbyist for not timely solving the prob-
lem by keeping the fee clock ticking. 

9.3 Adjustment of fee. A lobbyist’s work load can exponentially 
increase or decrease and fees must be adjusted for fairness and job 
enthusiasm. For example, at the time of engagement, what was expected 
to be an easy session unpredictably becomes extremely difficult. The 
lobbyist should be compensated for an extraordinary and reasonably 
unexpected increase in work. 

On the other hand, the lobbyist may achieve all of your goals in year 
one or the legislature may make clear it has no intention of consider-
ing your bill resulting in the lobbyist’s workload going to zero. In this 
case, I recommend you ask the lobbyist to reduce his fee modestly, for 
example 10 to 15 percent, but you should be prepared to pay the entire 
year’s fee, as specified in paragraph 9.1. The lobbyist took the job and 
possibly turned down other clients because he or she was expecting 
the fee, so you should be prepared to pay year one in full. For year two 
as provided by paragraph 6.1, you should offer the lobbyist a retainer.
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bring your ConTraCT lobbyisT To 
meeT your PrinCiPal’s offiCers

Once you hire your lobbyist, invite him or her to meet your principal’s 
highest level decision makers such as corporate officers, union officers 
including the local’s business manager, and general counsel. If your 
principal is an association or coalition, introduce the lobbyist to the 
executive director, members of the board of directors and relevant com-
mittees, and the association’s membership (for example, at the annual 
meeting). Announce the lobbyist in the organization’s newsletter.

These meetings convey to the lobbyist his or her importance to your 
principal and provide a sense of being part of your team. The princi-
pal pays the lobbyist’s travel costs. The lobbyist’s time is included in 
Section 9.2 fees.

Prior to meeting the contract lobbyist, coach your management to 
make clear to him or her you are the only interface between your orga-
nization and the lobbyist. A few lobbyists may attempt to use these 
introductions to schmooze, “wow,” and otherwise seduce your boss 
because they are planning to marginalize or even supplant you over 
time. Your credibility and working relationship with the lobbyist will 
be severely compromised if you allow this to happen. This story illus-
trates a lobbyist schmoozing the boss trying to undermine the in-house 
government affairs director,

One of my longest-serving contract lobbyists, who has been rep-
resenting our company for over fifteen years, recently made it 
clear by their actions that they were more interested in protect-
ing their budget by building a relationship with our CEO than 
they were in advocating for our policy priorities by building a 
relationship with our Government Relations team.

I was honored to be hired to lead the consolidation of our 
Government Relations activities under a single department after 
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years of having somewhat disparate and disconnected political 
operations in each state in which we operate. My job was to 
develop a company-wide legislative strategy that would clearly 
and consistently move public policy toward alignment with our 
corporate strategic objectives. As a company that leans heavily 
on contract lobbyists, I knew it was important to get each of our 
contractors on the same page and get them to provide counsel 
on (and buy-in to) our new strategy.

While most of our contractors welcomed an opportunity to 
roll-up their sleeves and dive into our strategic objectives with 
my in-house team and myself, I have one contractor who has 
been somewhat apathetic in building our relationship. When 
the lobbying firm owner is in the same town as our headquar-
ters — where our CEO and I both work — he will reach out to 
only our CEO for lunch. The firm owner provides relatively light 
political analysis to our CEO, avoiding any tough questions or 
substantial advocacy commitments. And finally, the firm owner 
invites our CEO to share his season tickets at his favorite college 
sporting events. When I call this particular lobbyist, the most 
positive response I get is something along the lines of, ‘Let’s add 
that to the list of things to think about with your CEO.’

It is clear that the top priority of our contract lobbyist is to pro-
tect their budget . . . not to do the hard work of diving into public 
policy opportunities.

This year, I increased the retainer amounts significantly for two 
of our other contract lobbyists’ — as a reflection of all of the extra 
work we are doing together — but I negotiated a reduction in 
the retainer of our CEO’s budget-conscious friend. And I have 
scheduled a contract review and RFP for our contract lobbying 
services in that state for after the next legislative session.

Big results always speak louder than simply talking a big game.114
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A national organization would do well to have an annual or biennial 
convocation of all of its lobbyists to share perspectives on developments 
in respective states, discuss what has and hasn’t worked, and clarify 
expectations. When you offer your lobbyists opportunities for collegial 
interactions and information sharing, provide chances to meet your 
government affairs staff, and demonstrate you are the one leading the 
effort, you strengthen your team and solidify your leadership role. Again, 
you pay for the travel, and the lobbyists include their time in their bids.

rebid The engagemenT every Two years

Every second year, automatically send out a new request for proposals 
for contract lobbying services. Considerable benefits accrue to clients 
including:

1. Obtaining information about current and competitive fees;

2. Finding lobbying firms, new and existing, that might be in-
terested in your principal;

3. Discovering firms that might serve you better such as a mi-
nor-leaguer reaching the majors, newly formed firms, firms 
with expanded services or new talent; 

4. Finding a lobbyist who fits better with the new order, if cap-
itol politics have changed;

5. Making fee padding unnecessary because the contract is re-
bid biennially; 

6. Ensuring your current lobbyist is providing value rather 
than getting by on client intimacy, inertia, or codependency;

7. Reminding your current lobbyist he or she is accountable to 
you, especially if your lobbyist has been trying to undermine 
you; and

8. Freeing you from a lobbyist hiring mistake.
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Your current lobbyist has an inside advantage in retaining your business 
for the next engagement cycle, especially if you have a good working 
relationship and have built momentum. However, momentum can be 
rebuilt with another lobbyist, so don’t be dissuaded from rebidding 
based solely on a comfort factor. Rebidding may cause you and your 
lobbyist to ask how much you really want to continue working with 
each other.

Every two years, update your RFP and allow those who participated 
last time to update their responses. In light of those revised responses, 
you may or may not need to meet with them. If you invite a new lobby-
ist to bid, you repeat the process. Of course, your request for proposals 
must be honest. If there is little chance you will consider hiring another 
firm, don’t waste your time and theirs. Your reputation for integrity will 
suffer, and potential bidders may not take you seriously in the future.

rebidding reduCes ClienT and lobbyisT sTaleness 
and CodePendenCe and CreaTes aCCounTabiliTy

A client-lobbyist relationship may become stale and ineffective when 
the parties don’t assess whether they are working well together, achiev-
ing stated goals, and improving value and effectiveness. Paradoxically, 
staleness happens most often in membership associations having reg-
ularly scheduled changes in leadership. Year after year, each succeeding 
leader keeps the contract lobbyist on payroll just because he or she was 
in last year’s budget; over time, the lobbyist is considered irreplaceable, 
but nobody really knows why. 

A client’s, either the principal or principal’s representative’s, over con-
nection emotionally with a lobbyist can lead to codependence, also 
known as relationship addiction.115 Although synergism is to be desired, 
accountability, effectiveness, and cost-efficient lobbying services are 
compromised when a principal perceives the lobbyist as a buddy rather 
than as a provider of services. This codependency allows a lobbyist to 
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leTTers of engagemenT

version 1: short-term task

Date

Principal’s name
Principal’s address

Lobbyist’s name
Lobbyist’s address

Dear (Lobbyist’s name):

(Principal ’s name) (“Principal”) hereby engages (Lobbyist’s name) 
(“Lobbyist”) to provide consulting services on an ad hoc basis, specifi-
cally: (identify explicit task, e.g., represent Principal’s position to whomever). 
Representation shall be as previously discussed between (Principal ’s 
representative’s name) and (Lobbyist) and shall commence immediately 
upon acceptance of this letter.

Lobbyist warrants that all applicable ethics laws and requirements shall 
be satisfied and that currently no conflicts of interests exist between 
Principal and Lobbyist. Lobbyist acknowledges that Principal expects 
this relationship to be of short duration and, upon completion of the task 
above, Lobbyist shall terminate state registration as Principal’s lobbyist.
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Lobbyist shall be paid a total of ($ amount of fee) plus expenses, not to 
exceed ($ fixed amount for allowable expenses). One-half of fee shall be 
forwarded to Lobbyist on acceptance of this letter of engagement. On 
completion of the project, the remaining half of the fee, plus expenses, 
will be paid within thirty days of receipt of an invoice to Principal from 
Lobbyist.

Sincerely,

(Principal’s name)

Agreed to

____________________________ Date_____________________
(Lobbyist’s signature)

_____________________________ Date_____________________
(Principal’s representative’s signature)

version 2: longer-term engagement

Date

Principal’s name
Principal’s address

Lobbyist’s name
Lobbyist’s address

Dear (Lobbyist’s name):

(Principal ’s name) (“Principal”) is honored that (Lobbyist’s name) 
(“Lobbyist”) will represent Principal in regard to activities related to 
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the attached Scope of Work. Our association is defined in the attached 
Principal-Lobbyist Understanding of Relationship.

In brief, the period of this engagement shall be (number of months) 
which period shall run from (date) to (date) unless terminated prior to 
the latter date. The fee for services performed in connection with this 
engagement shall be a fixed-fee of ($ amount), which Principal shall pay 
in monthly installments equal to 1/12 the fixed-fee. This fee includes 
representation during the regular and veto legislative sessions. Post 
regular and veto session, lobbyist shall monitor capital activities and 
represent Principal on an “as needed” basis not to exceed two hours per 
month. Special sessions and post session activity greater than two hours 
per month shall be compensated per Understanding of Relationship 
sections 3.1 and 9.3.

Principal and Lobbyist may mutually agree to extend the relationship 
for an additional (number of months) and to renegotiate the fee amount 
to reflect expected changes in circumstances, if any, and projected work 
load. Payment will be made as stated above.

Principal recognizes legislative advocacy is at times volatile and 
unpredictable and may require immediate participation and deci-
sions by Principal. For this reason, (name of Principal ’s representative), 
(Principal’s Representative), will be engaged fully with Lobbyist and 
participate with Lobbyist as appropriate to Principal’s interests. (He 
or she) or named designee is the sole contact between the Principal 
and Lobbyist. Only (name of Principal ’s representative) is authorized to 
make decisions and commitments affecting our substantial interests. 
You must keep (him or her) fully apprised of any movements that may 
affect our substantial interests and provide advice and recommenda-
tions for action.

We hope to have a long-lasting, synergistic, and mutually beneficial 
association with you. To improve our mutual success, attached are: 
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1. Scope of Work summarizes activities associated with this en-
gagement;

2. Principal-Lobbyist Understanding of Relationship establishes 
mutual business expectations; 

3. Lobbyist Performance Evaluation informs Lobbyist of the cri-
teria Principal will use to assess effectiveness of Lobbyist; and

4. Principal ’s Representative Performance Evaluation informs 
Lobbyist and Principal’s Representative of criteria Principal 
will use to assess effectiveness of Principal’s representative.

Respectfully,
(Authorized signature)

Please confirm your agreement to this letter by signing below; and 
returning to our offices by (date).

The undersigned has read, understood, and agreed to the content of this 
letter and attachments.

Received and agreed

(Lobbyist’s name, title, and firm name)

Date_________________________
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